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SYLLABUS BY THE COURT

1. “A writ of mandamus will not issue unless thedements coexist—
(1) a clear legal right in the petitioner to théetesought; (2) a legal duty on the part of
respondent to do the thing which the petitioneksde compel; and (3) the absence of
another adequate remedy.” Syl. pt.R2ate ex rel. Kucera v. City of Wheelinp3

W.Va. 538, 170 S.E.2d 367 (1969).

2. “A ‘no probable cause’ determination by the W¥Bginia Human
Rights Commission is not an adjudication on theit®ief a discrimination complaint
since the parties have not been afforded a pubbeihg in which to litigate the merits of
the facts and issues propounded in the complaiftyl. pt. 1,Jones v. Glenville State

College 189 W. Va. 546, 433 S.E.2d 49 (1993).

3. An attorney who acts as a hearing officer tfog West Virginia
Human Rights Commission for the purpose of an athtnative review of a “no probable
cause” determination may not later represent timeptaining party in proceedings before

the Commission on the claim.



Benjamin, Justice:

The petitioner, Ten South Management Company, Ld/6/a Vista View

(“Ten South”), seeks the issuance of a writ of naands to compel the respondent, the
Honorable Robert B. Wilson, Acting Chief Adminigive Law Judge (“ALJ Wilson”) of
the West Virginia Human Rights Commission (“the Quoigsion”), to issue an order
dismissing the case filed by the respondent, MoRohainson (“Robinson”), before the
Commission. The petitioner alternatively seeksraten order, detailing findings upon
which the Commission based its determination t@ms its earlier decision to dismiss
Robinson’s claim, as well as a subpoena for aludunts reviewed in the course of that
administrative review. Finally, Ten South seeks@ampel the Commission to disqualify
the Assistant Attorney General now representingifmmn from further representation
because he acted as a review hearing officer wiee@bmmission reconsidered its initial
dismissal of Robinson’s claims. For the reasoatedtherein, we decline to issue the
writ insofar as it requests that Robinson’s claimesdismissed, and demands that the
Commission be required to state what facts uponchvhit reversed its earlier
determination. We further decline to order thauhpoena be issued to allow Ten South
access to any documents that were reviewed indbese of the administrative review.
We issue the writ to clarify that an attorney wiobea as a review hearing officer for the
Commission when a claimant requested reconsiderafia “no probable cause” finding

may not later represent that claimant in proceedbafore the Commission on the claim.



I FACTUAL AND PROCEDURAL BACKGROUND
The petitioner, Ten South, operates an apartmemiplex in Charleston,
West Virginia. From August of 2009 to January 81@, respondent Robinson was
employed by Ten South as a leasing agent. Affgréormance review in December of
2009, Robinson alleged she was demoted to theigositf Recertification Clerk.
Robinson was terminated on January 4, 2010. Ounadgril, 2011, Robinson filed a
complaint with the Commission alleging that she watawfully discriminated against

by Ten South. Ten South denied Robinson’s chafrgiesorimination.

On June 9, 2011, Yodora P. Booth, Director of Opemna for the
Commission, issued a finding that no probable c4t8EC”) was found in Robinson’s
complaint and ordered that it be dismissed. Carthin the order were instructions on
how to request a reconsideration of the Commissiamtial determination of NPC, or a
“second chance” to pursue her claim before the Cission. The procedure detailed in
the order was as follows:

The West Virginia Human Rights act, as amendedviges
that you may request an Administrative Review dof tho
Probable Cause determinatioBuch request shall be made
within ten (10) days of receipt of this letter. The request
for reviewmust be in writing and must state specifically the
grounds relied on and may contain new evidence not
previously considered by the Commission. If yaeguest is
favorably considered, you will be notified by capendence
as to the details of the hearing. In which casej jave a
right to be represented by an Attorney, if you hare.
Requests which are not in compliance with the
aforementioned requirements will not be considered.
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(Emphasis in original). The certificate of serviodicated that the order was mailed to

Robinson at an address in St. Albans, Kanawha @pantJune 10, 2011.

On June 24, 2011, Robinson appeared at the Conomissiffice and filed
a two-page handwritten request for reconsideratiothe NPC finding. In this request
she detailed additional allegations of discrimioatiagainst Vista View that were not

included in the original complaint.

The administrative review was scheduled for Septanily, 2011. The
hearing was not held at the Commission’s officeyas held in the office of the Attorney
General’s Civil Rights Division. Assistant Attorn€eneral Paul R. Sheridan conducted
this review hearing. The stated purpose of theihgavas “for the presentation of
objections to the NPC finding and the provisioranf additional evidence.” Vista View

was given an opportunity to respond and did apaetris proceeding.

On October 19, 2011, the Commission reversed thieeedlPC finding,
and found that there was probable cause allegdetinomplaint. In a letter signed by the
then-acting executive director of the Commissiohylis H. Carter, Robinson was
informed that her complaint would proceed to a imgabefore an administrative law

judge. The letter further stated that pursuanbéoHuman Rights Act, W. Va. Code § 5-



11-10 (1994), Robinson would be represented byAttmney General’s office if she did

not have private counsel.

On October 13, 2011, Robinson amended her comp#hllaging that Vista
View engaged in pay disparity between herself amilaly situated white co-workers.

She again alleged that her termination on Janua2@¥0, was due to her race.

On October 31, 2011, Mr. Sheridan filed a noticeappearance on behalf
of Robinson. On this same day, Ten South filed@swer to the Amended Complaint of
Robinson, denying her allegations of discriminatio®n March 29, 2012, Ten South
filed a motion to disqualify Mr. Sheridan from repenting Robinson in proceedings
before the Commission, arguing that he was coeflicirom representing Robinson
because he had acted in a judicial capacity whifelacting the administrative review of
the NPC finding. The motion to disqualify Mr. Shidam was denied by ALJ Wilson on
April 6, 2012. In his order, ALJ Wilson found thtate administrative review hearing was
not an adjudication in nature; therefore, Mr. Sthemi was not disqualified from later
representing Robinson. ALJ Wilson further foundttiien South did not object to Mr.
Sheridan serving as a hearing officer for the adstrative review and that Ten South

had not been prejudiced by Mr. Sheridan’s servickearing officer.

Ten South filed its Petition for Writ of Mandamusthis Court on June 1,

2012. On June 6, 2012, ALJ Wilson entered an osthgring all proceedings, including
4



discovery depositions and pre-trial mediation. Pphélic hearing scheduled for July 10,

11 and 12, 2012, was continued until this Coumlkess this matter.

1. STANDARD OF REVIEW

This is an original jurisdiction proceeding. We ai directly reviewing a
ruling or determination by a lower tribunal. Ouramstiard for original mandamus
jurisdiction is as follows:

A writ of mandamus will not issue unless three edats

coexist—(1) a clear legal right in the petitionerthe relief

sought; (2) a legal duty on the part of respondento the

thing which the petitioner seeks to compel; and {3

absence of another adequate remedy.

Syl. pt. 2,State ex rel. Kucera v. City of Wheelirip3 W.Va. 538, 170 S.E.2d 367
(1969).

[Il. ANALYSIS

Ten South raises three grounds upon which iebes it is entitled to a writ
of mandamus. The first is that Robinson’s reqémsAdministrative Review of the NPC
finding was untimely filed. The second is that emmission failed to issue sufficient
findings or explanation as to why the Commissionersed its initial NPC findings.
Finally, Ten South argues that Mr. Sheridan shddddisqualified from representing
Robinson because he acted in an adjudicatory fashben he conducted the
administrative review of Robinson’s complaint. Eaground shall be addressed

separately.



A. Timeliness
Ten South submits that Robinson’s requesadioninistrative review, or a

“second chance,” should have been filed by June2@1], and that it was three days
overdue when it was filed on June 24, 2011. Theeliness of the request is mandated
by W. Va. Code 8§ 5-11-10 (1994), which states:

If it shall be determined after such investigatithrat no

probable cause exists for substantiating the dilmgs of the

complaint, the commission, shall, within ten dagent such

determination, cause to be issued and served upen t

complainant written notice of such determinationd ahe

said complainant or his attorney may, within terydafter

such service, file with the commission a writtequest for a

meeting within the commission to show probable eaiss
substantiating the allegations of the complaint.

The Commission has promulgated procedural rhlaisgovern practice and
procedure before the Commission. W. Va. Code R7-2-2.13 (1999) states that when
the term “service” is used, it means service witRine 4 of the West Virginia Rules of
Civil Procedure (“W. Va. R. Civ. P.”). Rule 4 ohg W. Va. R. Civ. P. details the
acceptable manner of service: by any person txeage of 18 years who is not a party
to the action through delivery of the summons ameh@laint to the party; by the sheriff
delivering the summons and complaint to the pasyycertified mail or by regular mail
addressed to the party; or by forwarding a copyhef summons and complaint to the

Secretary of State to accept service as specifieahp applicable statute.



Further guidance may be found in W. Va. Code R78-4.14.a (1999),
which details what constitutes service of a NPCeiheination and how an aggrieved
complainant may request a review of that deternonat This section states,

A complainant may apply to the Commission, throutgh

compliant director or such other person as the w#ker

director may designate, for an administrative revigf the

dismissal of her/his complaint. Requests for revéall be in

writing, shall state specifically the grounds relen, may

contain new evidence not previously considered bg t

Commission and shall be filed at the Commissionceff

within ten (10) days from the date of the complaifsa

receipt of such copy.

When used in conjunction with the applicable tipegiod in which she had
to request administrative review of the NPC findifgpbinson argues that the word
“service” should be based upon her actual recdifitaodocument. She also points to the
language of the document that the Commission sehet, which notes that her request

for administrative review is due “within ten (10ays of receipt of this letter.” She

argues her filing on June 24, 2011, was withindays of her receipt of the letter.

We agree with Robinson’s interpretation of tHandi deadline. While the
statute uses the word “service,” the rules intdénpgethat statute promulgated by the
Commission clearly detail “receipt” as the operatphrase in terms of when the time
starts for calculation of the deadline. Robinsdadf her request for administrative

review on June 24, 2012, fourteen days after th€ NBcument was placed in the U.S.
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Mail but within 10 days of Robinson’s receipt thefte Ten South’s interpretation of the
deadline is unduly restrictive and seems to distedhe fact that the NPC document
advised Robinson that she had to take action wittnindays of her receipt of the letter.
Ten South cannot show that it has a clear legdit rig the dismissal of Robinson’s
request for administrative review and we deny tnguested writ of mandamus on this

ground®

B. Sufficiency of Findings

Ten South’s next basis for the issuance of a @frmhandamus is based on
the lack of specific findings in the Commissionasconsideration of its initial NPC
finding. Ten South argues that the Commission eldigiated to provide findings of fact
in support of the decision to reconsider the ihil&C finding. Ten South further posits
that it was entitled to any documents or evidend®rstted by Robinson and any written
report or recommendation written by Mr. Sheridanhis role as hearing officer for the
administrative review. Ten South argues that euitithese documents it is impossible to
determine whether and how Robinson met her burdenshiiow that the NPC

determination was arbitrary, capricious or notéona@dance with the law.

! Robinson’s counsel argues that Ten South failedtimely object to

Robinson’s request for reconsideration. Inasmcivea have resolved the issue on other
grounds, we do not address this argument.



W. Va. Code 8§ 5-11-10 details the review procdssiandates that after an
initial NPC finding, the complainant may requestaaiministrative review. The statute
states that

... [I]f it shall be determined after such invgation that no
probable cause exists for substantiating the dilmgs of the
complaint, the commission shall, within ten daysirsuch
determination, cause to be issued and served upen t
complainant written notice of such determinationd ahe
said complainant or his attorney may, within terydafter
such service, file with the commission a writtequest for a
meeting with the commission to show probable cafese
substantiating the allegations of the complaint.

The procedure for the review hearing is furthefined in W. Va. Code R. §
77-4.4.14 f.7et seq(1999). W. Va. Code R. §877-4-4.14.1.2 allows ttee Commission’s
attorney or other designated person to presidbdeatatiministrative review. The rules
allow for this person to be provided with the emtiCommission file pertaining to the
complaint under review. The person presiding atrdview hearing is authorized to take

any testimony under oath or to transcribe thertesty, but the rules do not require that

this happen.

The standard for review at the administrativaeevhearing is contained in

W. Va. Code R. § 77-4-4.14.1.2. This rule stategertinent part,

The complainant shall have the burden of showireg the
dismissal of the complaint is arbitrary, capricipos not in
accordance with law. The presiding person, afbasitering
the evidence, shall file a report and recommendatiith the
executive director which shall recommend that tlsendssal
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of the complaint be upheld, reversed, or modifiedhat the

complaint be remanded for further investigationhe Treport

shall be filed within fifteen (15) days after treview.

W. Va. Code R. 8§ 77-4-4.14.f.3 states that ifisit determined after
administrative review of an initial NPC finding thprobable cause exists to credit the
allegations of the complaint, a recommended findihgrobable cause will be made and
reported to the chairperson or executive directothe Commission. This allows the

chairperson or executive director to reopen the caisnake such other disposition as he

or she deems appropriate.

The Commission’s duly promulgated rules spedificastate that the
determinations made by it after an administratievieaw do not amount to a
determination of the merits of a case. W. Va. CRd8 77-4-4.14.1.6 states,

The determination of the Commission or executiveaor

regarding an administrative review is not a detaation on

the merits of the case. Upon a finding of no prébalause, a

dismissal order, accompanied by a “right to suétete shall
be provided to the complainant.

Nowhere in the rules does the administrative reviemmtemplate the
issuance of an order with the types of findingdaat being sought by Ten South. Ten
South cites no case law, statute, rule or regulati@t would entitle it to this type of

order. Instead, at this stage in the proceedimg,Gommission acts as gatekeeper to
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determine whether complaints will be set for furtheearings and development of

evidence or dismissed for lack of probable cause.

The NPC finding itself is not an adjudication oéttase. We have held,

A “no probable cause” determination by the WestgViia

Human Rights Commission is not an adjudication be t

merits of a discrimination complaint since the arbave not

been afforded a public hearing in which to litigte merits

of the facts and issues propounded in the complaint
Syl. pt. 1,Jones v. Glenville State College89 W. Va. 546, 433 S.E.2d 49 (1993). This
is a preliminary ruling on the part of the Commussi not a final adjudication of the
merits of the complaint. An expansive order & Htage simply is not contemplated by
the rules or statute. It is instead the final orithat is the adjudication of the complaint
and claims which is an appealable order. As suehfimd that there is no authority for
Ten South’s requests for detailed findings of thett support the Commission’s decision
after an administrative review that there was pbidaause to Robinson’s complaint.

Without such a showing that Ten South has a clgalIright to the requested relief, this

Court cannot issue a writ of mandamus on that gtoun

Ten South had also requested that this Court redbe Acting Chief ALJ
to issue a subpoena for all records reviewed byh#aing officer in this administrative

review. We find no authority in the controlling &tee and regulations providing that Ten
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South have access to this type of information. r&loee, we cannot compel the issuance
of a subpoena for this information and Ten Soutoisentitled to a writ of mandamus on

this ground.

C. Conflict of Interest

The final ground upon which the Petitioner seelsuasce of a writ of
mandamus is to address the apparent conflict aarstant attorney general representing
Robinson after that same assistant attorney gemeesliously acted as the hearing
examiner who made recommendations to the Commissiat resulted in the
reinstatement of Robinson’s complaint. After then@nission’s initial NPC finding was
reversed and probable cause was found for Robissmmplaint, Mr. Sheridan entered a
notice of appearance as counsel for Robinson. nfdtger has now been set for hearing,
albeit stayedsua sponteby ALJ Wilson. Ten South posits that Mr. Sheridan
appearance as counsel violated Rule 1.12 (a) of\Wést Virginia Rules of Professional

Conduct because Mr. Sheridan acted as a judge anget in the same matter.

From the outset we note that since the time thistige for writ of
mandamus was filed and the issuance of this opinMn Sheridan is no longer
employed as an Assistant Attorney General. Wk ilmmediate question of whether
Robinson’s counsel may represent her in these pdiegs is moot, the likelihood of
future recurrence of this issue warrants discusiothis Court. “A case is not rendered

moot even though a party to the litigation has hachange in status such that he no

12



longer has a legally cognizable interest in thgdiion or the issues have lost their
adversarial vitality, if such issues are capableepfetition and yet will evade review.”
Syl. pt. 1,State ex rel. M.C.H. v. Kindet73 W.Va. 387, 317 S.E.2d 150 (19&ke also
State ex rel. Fillinger v. Rhodes  W. Va. __, 741 S.E.2d 118 (March 12, 2013)
(“This Court has addressed issues that are likelgrise in the future on a continuing
basis that are of special importance to the pubiid to the bar even when a settlement

has been reached.”).

Rule 1.12 of the Rules of Professional Conduct iitha former judge or
arbitrator from representing anyone in connectiathvea matter in which the lawyer
participated personally and substantially as a guayg other adjudicative officer,
arbitrator or law clerk, unless all parties in g®ceedings consent after consultation.

Ten South objected to Mr. Sheridan’s appearanéaimson’s counsél.

As a preliminary matter, we find that under the @ussion’s procedural
rules, the Commission’s attorney or other desighgberson is to preside at the
administrative review hearing. W. Va. Code R. 827Z.14.f.2. The petitioner has not

asked this Court to invalidate this rule. Instethé, petitioner asks that Mr. Sheridan be

2 Upon our review of the record we find that contreo the April 6, 2012, order of

ALJ Wilson denying Ten South’s motion for disquiaiiition of Mr. Sheridan, Ten South
did in its answer to the amended complaint objecMt. Sheridan’s representation of
Robinson.

13



disqualified from serving as Robinson’s counsel further proceedings before the
Human Rights Commission.” Because Mr. Sheridarsigesl at the administrative
review hearing in an adjudicatory role as the mepofficer for the Commission, Ten

South argues that Mr. Sheridan is conflicted fraaw mepresenting Robinson.

Robinson argues that the Attorney General is maadad represent the
Commissior? and that the procedural rules for the Commissiontamplate and
authorize the actions taken by Mr. Sheridan througthis proceeding, including serving
as hearing officer during the administrative revieRobinson posits that the role of legal
adviser and legal advocate are generally encomgpassbe meaning of the term “legal
services” and that the Commission often looks tonsel for advice in discerning
probable cause cases. Furthermore, Robinson attyatesecause the NPC determination
was not an adjudication of the merits of her commplaMr. Sheridan did not serve in an

adjudicatory role.

3 W. Va. Code § 5-11-7 (1967) states,

The commission may call upon other officers, deparit and
agencies of the state government to assist in e@wigs,
programs and projects. The attorney general ofthie shall
render legal services to the commission upon reéquade by
the commission or by the chairman or the execulivector
thereof.

14



Despite Robinson’s arguments that Mr. Sheridan’'sioas were
investigatory, we find that a careful review of thetions taken in the course of Mr.
Sheridan’s role as the hearing office is necessadiyse duties included listening to the
evidence presented by Robinson in support of hewptaint. Mr. Sheridan was entitled
to determine whether the hearing was to be tradmsdri He was authorized to administer
an oath. He evaluated the evidence presentedthétemade recommendations to the
Commission as to whether Robinson’s complaint shgal further. While the ultimate
decision about whether probable cause had beelisktd was not his—and we do not
know what Mr. Sheridan’s recommendation may hawenkeMr. Sheridan nonetheless
heard evidence, weighed the evidence and madeommeendation to the Commission
about what needed to be done in this case. A&feCCommission found probable cause
to continue with Robinson’s complaint, Mr. Sheridhen entered a notice of appearance

on behalf of Robinson.

Although Mr. Sheridan was not the judge in thisteratbecause he did not
have the final authority to render a decision, beatheless did adjudicate matters within
this proceeding, within a normal definition of tlwerd. His actions were similar to those
of a judicial referee or hearing examiner, who bdhe evidence of the parties, weighs it
and analyzes it, and then makes recommendatiorss jtmlge, who has the ultimate
decision-making authority. Therefore, Mr. Sheridarpresentation of Robinson in this
matter is inconsistent with the conflict of intareationale of Rule 1.12 of the West

Virginia Rules of Professional Conduct.
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However, we further find that Mr. Sheridan’s dislifiaation in this case
was not the result of any improper or unethicalduart on his part. The determination of
this issue turns on an issue related to the valioitW. Va. C. R. § 77-2-4.14 1.2, as
discussed herein. That regulation describes wiedtave deemed to be a judicial review
that is not necessarily contemplated by statutee Statute upon which this regulation is
based contemplates the Commission reviewing th@limecommendation “along with
any new information submitted by the parties and thitial ‘no probable cause”
determination is either affirmed, reversed andfsethearing, or remanded within the
Commission for further investigation.Jones v. Glenville State Collede89 W. Va. 546,

551, 433 S.E.2d 49, 54 (1993).

In Jones we noted that the probable cause determinationa“tcertain
extent, parallels the gatekeeping function perfatrog private attorneys who, prior to
filing civil actions in the appropriate forum, datgne the validity of complaints. . . .”
Id., at 552, 433 S.E.2d at 55 (quotiAfen v. State Human Rights Com’th74 W. Va.
139, 150, 324 S.E.2d 99, 110-11 (1984)). The Casion’'s probable cause
determination also parallels the gatekeeping fonctperformed by a prosecuting
attorney, who prior to and even after submittingraminal matter to a grand jury,
determines whether the evidence is sufficient toceed with the caseState ex rel
Hamstead v. Dostertl73 W. Va. 133, 138-90, 313 S.E.2d 409, 415 (198with

respect to the determination of whether to seekdictment, the ultimate criterion must
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be whether, in the prosecutor’s professional judgmié appears from the evidence that
there is probable cause to believe that an offdrese been committed and that the
defendant committed it.”")State ex rel. Skinner v. Dosteft66 W. Va. 743, 752, 278
S.E.2d 624, 631 (1981) (“The prosecuting attormeynhis sound discretion, may refrain
from prosecuting a cause or, having commenced sepubion, may move the dismissal
of a cause, when in good faith and without cormaptivation or influence, he thinks that
the guilt of the accused is doubtful or not capatfieadequate proof.”)State ex rel.
Miller v. Smith 168 W. Va. 745, 755-756, 285 S.E.2d 500, 506 X198 rosecuting
attorneys are executive officers, see W. Va. CoastVIl, § 1; W. Va. Code § 5-3-2
(1979 Replacement Vol.), 87-4-1, and in the perfomoe of their executive duties they

are not subject to the judicial writ of prohibitigh).

In determining whether the complainant has dematedrprobable cause at
the statutory “second chance” meeting, the Commonis& exercising a purely executive
function. “[I]t is clear that the HRC has only edtas an investigatory body, not a
judicial body, in ascertaining whether probableseaaxisted to support the allegations in

the complaint.”Jones, 189 W. Va. at 553, 433 S.E.2d at 56.

However, the regulation promulgated by the CommissW. Va. Code R.
8§ 77-2-4.14.1.2, describes this meeting as onehichv“the Complainant shall have the
burden of showing that the dismissal of the conmpla arbitrary, capricious, or not in

accordance with the law.” This is, without questia judicial review standard that is
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completely disconnected from the statute and, iddeskes no sense in this context.
Nothing in the statute states, suggests or evanifsean inference that the purpose of the
meeting is to determine the validity of the inithlPC determination. Rather, the meeting
is one in which the complainant gets a second @éémdemonstrate probable cause, and
the Commission gets a second chance to review \tlierece and determine whether
probable cause exists. The complainant may preaedtthe Commission may consider,

additional evidence and/or argument. Seees 189 W. Va. at 551, 433 S.E.2d at 54.

It is within this conflict between the statute atie® regulation that Mr.
Sheridan found himself placed when he acted athé#aeing officer. Since the statute
contemplates the review of additional evidencengy@ommission, the regulation creates
a quasi-judicial proceeding in which Mr. Sheridaaswclearly performing judicial tasks.
The fault is not with Mr. Sheridan, who was attaties performing the tasks assigned to
him by his client, the Commission. Fault lies witie Commission, which promulgated a
rule that is inconsistent with the statute and te@a no-win situation for its counsel.
However, although the validity of the regulatiorgigestionable, this issue is not directly
before us in this petition for writ of mandamasd so we decline to rule on that issue at

this time.

4 “*“In the exercise of its appellate jurisdiati, this Court will not decide

nonjurisdictional questions which were not consdeand decided by the court from
which the appeal has been taken.” Syllabus Poidwery v. Hitf 155 W. Va. 103],
181 S.E.2d 334] (1971).” Syl. pt. $hackleford v. Catlettt61 W. Va. 568, 244 S.E.2d
(continued . . .)
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Because of the conflicting standards between stadntl regulation, Mr.
Sheridan was unwittingly placed in a position réaglin his technical violation of Rule
1.12 of the Rules of Professional Conduct. AltHotigs was an unintentional technical
violation by Mr. Sheridan, we hold that an attormgyo acts as a hearing officer for the
West Virginia Human Rights Commission for the pugof an administrative review of
a “no probable cause” determination may not laggresent the complaining party in

proceedings before the Commission on the claim.

We conclude that Ten South has a clear legat tmlthe relief requested:
the disqualification of Mr. Sheridan. We furthend that ALJ Wilson should have
entered an order that disqualified Mr. Sheridanmfraepresenting Robinson in
proceedings before the Commission. Finally, wd fimat use of the writ of mandamus in
the instant proceeding is comparable to the typissliance of a writ of prohibition
challenging a circuit court’s ruling on a motionr fdisqualification. This Court has
consistently found that use of a writ of prohihitiess an appropriate mechanism to
challenge a lower court’s ruling on disqualificatiof counsel.See State ex rel. Keenan

v. Hatcher 210 W.Va. 307, 311, 557 S.E.2d 361, 365 (2005tate ex rel. Ogden

327 (1978).” Syl. pt. 3Yoelker v. Frederick Business Properties ,Ci®5 W. Va. 246,
465 S.E.2d 246 (1995).
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Newspapers, Inc. v. Wilke$98 W.Va. 587, 589, 482 S.E.2d 204, 206 (1996ate ex
rel. McClanahan v. Hamiltgn189 W.Va. 290, 296, 430 S.E.2d 569, 575 (199Bhe
rationale for such a finding was succinctly setfan Ogden Newspapersvherein we

stated:

The reason that a writ of prohibition is availablghis Court

to review a motion to disqualify a lawyer is masifelf a
party whose lawyer has been disqualified is fortmdvait
until after the final order to appeal, and thesuscessful on
appeal, a retrial with the party’s formerly disgfiatl counsel
would result in a duplication of efforts, therebyposing
undue costs and dela$ee State ex rel. DeFrances v. Bedell
191 W. Va. at 516, 446 S.E.2d at 909.

Conversely, if a party who is unsuccessful in itstion to

disqualify is forced to wait until after the tried appeal, and
then is successful on appeal, not only is thatypaxposed to
undue costs and delay, but by the end of the fiiral, the

confidential information the party sought to pratecay be
disclosed to the opposing party or made a parhefrécord.
Even if the opposing party obtained new counsetparable
harm would have already been done to the formentliThe
harm that would be done to the client if it weré alblowed to

challenge the decision by the exercise of origjaasdiction

in this Court through a writ of prohibition wouldfectively

emasculate any other remedy.

198 W. Va. at 589-90, 482 S.E.2d at 206—7.

The petitioner is entitled to the writ of mandanaunsthis issue.
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V. CONCLUSION

For the foregoing reasons, we deny the requestidafvmandamus insofar
as Ten South requested dismissal of the Robinsompleint on the ground that the
request for reconsideration was untimely. We furtlleny the requested writ of
mandamus that would require the Commission to é@xpi&s reasons for granting
Robinson’s request for reconsideration and issu@rder compelling the issuance of
subpoena for the records reviewed in the coursgheobdministrative hearing. We grant
the writ of mandamus as it relates to the represiemt of Robinson by Mr. Sheridan. We
find that through no fault of his own, Mr. Sheridas disqualified from further
representation of Robinson because he previous§dao an adjudicatory fashion when
he oversaw the administrative hearing after the @@sion initially dismissed the
Robinson complaint, and he represented the Conwonisisielf in the earlier stages of this

proceeding.

Writ granted as Moulded.
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